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section that are not major sources, af-
fected sources, or solid waste inciner-
ation units required to obtain a permit
pursuant to section 129(e) of the Act
are exempted from the obligation to
obtain a part 71 permit until such time
as the Administrator completes a rule-
making to determine how the program
should be structured for nonmajor
sources and the appropriateness of any
permanent exemptions in addition to
those provided for in paragraph (b)(4) of
this section.

(2) In the case of nonmajor sources
subject to a standard or other require-
ment under either section 111 or 112 of
the Act after July 21, 1992 publication,
the Administrator will determine
whether to exempt any or all such ap-
plicable sources from the requirement
to obtain a part 70 or part 71 permit at
the time that the new standard is pro-
mulgated.

(3) Any source listed in paragraph (a)
of this section exempt from the re-
quirement to obtain a permit under
this section may opt to apply for a per-
mit under a part 71 program.

(4) The following source categories
are exempted from the obligation to
obtain a part 71 permit:

(i) All sources and source categories
that would be required to obtain a per-
mit solely because they are subject to
40 CFR part 60, Subpart AAA—-Stand-
ards of Performance for New Residen-
tial Wood Heaters; and

(ii) All sources and source categories
that would be required to obtain a per-
mit solely because they are subject to
40 CFR part 61, Subpart M—National
Emission Standard for Hazardous Air
Pollutants for Asbestos, § 61.145, Stand-
ard for Demolition and Renovation.

(c) Emissions units and part 71 sources.
(1) For major sources, the permitting
authority shall include in the permit
all applicable requirements for all rel-
evant emissions units in the major
source.

(2) For any nonmajor source subject
to the part 71 program under para-
graphs (a) or (b) of this section, the
permitting authority shall include in
the permit all applicable requirements
applicable to emissions units that
cause the source to be subject to the
part 71 program.

(d) Fugitive emissions. Fugitive emis-
sions from a part 71 source shall be in-
cluded in the permit application and
the part 71 permit in the same manner
as stack emissions, regardless of
whether the source category in ques-
tion is included in the list of sources
contained in the definition of major
source.

§ 71.4 Program implementation.
(a) Part 71 programs for States. The Ad-

ministrator will administer and en-
force a full or partial operating per-
mits program for a State (excluding
Tribal areas) in the following situa-
tions:

(1) A program for a State meeting the
requirements of part 70 of this chapter
has not been granted full approval
under § 70.4 of this chapter by the Ad-
ministrator by July 31, 1996, and the
State’s part 70 program has not been
granted interim approval under § 70.4(d)
of this chapter for a period extending
beyond July 31, 1996. The effective date
of such a part 71 program is July 31,
1996.

(2) An operating permits program for
a State which was granted interim ap-
proval under § 70.4(d) of this chapter
has not been granted full approval by
the Administrator by the expiration of
the interim approval period or July 31,
1996, whichever is later. Such a part 71
program shall be effective upon expira-
tion of the interim approval or July 31,
1996 whichever is later.

(3) Any partial part 71 program will
be effective only in those portions of a
State that are not covered by a partial
part 70 program that has been granted
full or interim approval by the Admin-
istrator pursuant to § 70.4(c) of this
chapter.

(b) Part 71 programs for Tribal areas.
The Administrator may administer and
enforce an operating permits program
for a Tribal area, as defined in § 71.2, or
by a rulemaking, when an operating
permits program for the area which
meets the requirements of part 70 of
this chapter has not been granted full
or interim approval by the Adminis-
trator by July 31, 1996.

(1) [Reserved]
(2) The effective date of a part 71 pro-

gram for a Tribal area shall be Novem-
ber 15, 1997.
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(3) Notwithstanding paragraph (b)(2)
of this section, the Administrator, in
consultation with the governing body
of the Tribal area, may adopt an ear-
lier effective date.

(4) Notwithstanding paragraph (i)(2)
of this section, within 2 years of the ef-
fective date of the part 71 program for
the Tribal area, the Administrator
shall take final action on permit appli-
cations from part 71 sources that are
submitted within the first full year
after the effective date of the part 71
program.

(c) Part 71 programs imposed due to in-
adequate implementation. (1) The Admin-
istrator will administer and enforce an
operating permits program for a per-
mitting authority if the Administrator
has notified the permitting authority,
in accordance with § 70.10(b)(1) of this
chapter, of the Administrator’s deter-
mination that a permitting authority
is not adequately administering or en-
forcing its approved operating permits
program, or any portion thereof, and
the permitting authority fails to do ei-
ther of the following:

(i) Correct the deficiencies within 18
months after the Administrator issues
the notice; or

(ii) Take significant action to assure
adequate administration and enforce-
ment of the program within 90 days of
the Administrator’s notice.

(2) The effective date of a part 71 pro-
gram promulgated in accordance with
this paragraph (c) shall be:

(i) Two years after the Administra-
tor’s notice if the permitting authority
has not corrected the deficiency within
18 months after the date of the Admin-
istrator’s notice; or

(ii) Such earlier time as the Adminis-
trator determines appropriate if the
permitting authority fails, within 90
days of the Administrator’s notice, to
take significant action to assure ade-
quate administration and enforcement
of the program.

(d) Part 71 programs for OCS sources.
(1) Using the procedures of this part,
the Administrator will issue permits to
any source which is an outer continen-
tal shelf (OCS) source, as defined under
§ 55.2 of this chapter, is subject to the
requirements of part 55 of this chapter
and section 328(a) of the Act, is subject

to the requirement to obtain a permit
under title V of the Act, and is either:

(i) Located beyond 25 miles of States’
seaward boundaries; or

(ii) Located within 25 miles of States’
seaward boundaries and a part 71 pro-
gram is being administered and en-
forced by the Administrator for the
corresponding onshore area, as defined
in § 55.2 of this chapter, for that source.

(2) The requirements of § 71.4(d)(1)(i)
shall apply on July 31, 1996.

(3) The requirements of § 71.4(d)(1)(ii)
apply upon the effective date of a part
71 program for the corresponding on-
shore area.

(e) Part 71 program for permits issued to
satisfy an EPA objection. Using the pro-
cedures of this part and 40 CFR 70.8 (c)
or (d), or 40 CFR 70.7(g)(4) or (5) (i) and
(ii), as appropriate, the Administrator
will deny, terminate, revise, revoke or
reissue a permit which has been pro-
posed or issued by a permitting author-
ity or will issue a part 71 permit when:

(1) A permitting authority with an
approved part 70 operating permits pro-
gram fails to respond to a timely objec-
tion to the issuance of a permit made
by the Administrator pursuant to sec-
tion 505(b) of the Act and § 70.8(c) and
(d) of this chapter.

(2) The Administrator, under § 70.7(g)
of this chapter, finds that cause exists
to reopen a permit and the permitting
authority fails to either:

(i) Submit to the Administrator a
proposed determination of termi-
nation, modification, or revocation and
reissuance, as appropriate; or

(ii) Resolve any objection EPA
makes to the permit which the permit-
ting authority proposes to issue in re-
sponse to EPA’s finding of cause to re-
open, and to terminate, revise, or re-
voke and reissue the permit in accord-
ance with that objection.

(3) The requirements of this para-
graph (e) shall apply on July 31, 1996.

(f) Use of selected provisions of this
part. The Administrator may utilize
any or all of the provisions of this part
to administer the permitting process
for individual sources or take action on
individual permits, or may adopt
through rulemaking portions of a State
or Tribal program in combination with
provisions of this part to administer a

VerDate 26-OCT-97 09:11 Nov 04, 1997 Jkt 174141 PO 00000 Frm 01239 Fmt 8010 Sfmt 8010 Y:\OLD_ECFR\174141.080 174141



1240

40 CFR Ch. I (7–1–97 Edition)§ 71.4

Federal program for the State or Trib-
al area in substitution of or addition to
the Federal program otherwise re-
quired by this part.

(g) Public notice of part 71 programs. In
taking action to administer and en-
force an operating permits program
under this part, the Administrator will
publish a notice in the FEDERAL REG-
ISTER informing the public of such ac-
tion and the effective date of any part
71 program as set forth in § 71.4 (a), (b),
(c), or (d)(1)(ii). The publication of this
part in the FEDERAL REGISTER on July
1, 1996 serves as the notice for the part
71 permit programs described in
§ 71.4(d)(1) (i) and (e). The EPA will also
publish a notice in the FEDERAL REG-
ISTER of any delegation of a portion of
the part 71 program to a State, eligible
Tribe, or local agency pursuant to the
provisions of § 71.10. In addition to no-
tices published in the FEDERAL REG-
ISTER under this paragraph (g), the Ad-
ministrator will, to the extent prac-
ticable, publish notice in a newspaper
of general circulation within the area
subject to the part 71 program effec-
tiveness or delegation, and will send a
letter to the Tribal governing body for
an Indian Tribe or the Governor (or his
or her designee) of the affected area to
provide notice of such effectiveness or
delegation.

(h) Effect of limited deficiencies in State
or Tribal programs. The Administrator
may administer and enforce a part 71
program in a State or Tribal area even
if only limited deficiencies exist either
in the initial program submittal for a
State or eligible Tribe under part 70 of
this chapter or in an existing State or
Tribal program that has been approved
under part 70 of this chapter.

(i) Transition plan for initial permit is-
suance. If a full or partial part 71 pro-
gram becomes effective in a State or
Tribal area prior to the issuance of
part 70 permits to all part 70 sources
under an existing program that has
been approved under part 70 of this
chapter, the Administrator shall take
final action on initial permit applica-
tions for all part 71 sources in accord-
ance with the following transition
plan.

(1) All part 71 sources that have not
received part 70 permits shall submit
permit applications under this part

within 1 year after the effective date of
the part 71 program.

(2) Final action shall be taken on at
least one-third of such applications an-
nually over a period not to exceed 3
years after such effective date.

(3) Any complete permit application
containing an early reduction dem-
onstration under section 112(i)(5) of the
Act shall be acted on within 12 months
of receipt of the complete application.

(4) Submittal of permit applications
and the permitting of affected sources
shall occur in accordance with the
deadlines in title IV of the Act and 40
CFR parts 72 through 78.

(j) Delegation of part 71 programs. The
Administrator may promulgate a part
71 program in a State or Tribal area
and delegate part of the responsibility
for administering the part 71 program
to the State or eligible Tribe in accord-
ance with the provisions of § 71.10; how-
ever, delegation of a part of a program
will not constitute any type of ap-
proval of a State or Tribal operating
permits program under part 70 of this
chapter. Where only selected portions
of a part 71 program are administered
by the Administrator and the State or
eligible Tribe is delegated the remain-
ing portions of the program, the Dele-
gation Agreement referred to in § 71.10
will define the respective roles of the
State or eligible Tribe and the Admin-
istrator in administering and enforcing
the part 71 operating permits program.

(k) EPA administration and enforce-
ment of part 70 permits. When the Ad-
ministrator administers and enforces a
part 71 program after a determination
and notice under § 70.10(b)(1) of this
chapter that a State or Tribe is not
adequately administering and enforc-
ing an operating permits program ap-
proved under part 70 of this chapter,
the Administrator will administer and
enforce permits issued under the part
70 program until part 71 permits are is-
sued using the procedures of part 71.
Until such time as part 70 permits are
replaced by part 71 permits, the Admin-
istrator will revise, reopen, revise, ter-
minate, or revoke and reissue part 70
permits using the procedures of part 71
and will assess and collect fees in ac-
cordance with the provisions of § 71.9.

(l) Transition to approved part 70 pro-
gram. The Administrator will suspend
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the issuance of part 71 permits prompt-
ly upon publication of notice of ap-
proval of a State or Tribal operating
permits program that meets the re-
quirements of part 70 of this chapter.
The Administrator may retain jurisdic-
tion over the part 71 permits for which
the administrative or judicial review
process is not complete and will ad-
dress this issue in the notice of State
program approval. After approval of a
State or Tribal program and the sus-
pension of issuance of part 71 permits
by the Administrator:

(1) The Administrator, or the permit-
ting authority acting as the Adminis-
trator’s delegated agent, will continue
to administer and enforce part 71 per-
mits until they are replaced by permits
issued under the approved part 70 pro-
gram. Until such time as part 71 per-
mits are replaced by part 70 permits,
the Administrator will revise, reopen,
revise, terminate, or revoke and re-
issue part 71 permits using the proce-
dures of the part 71 program. However,
if the Administrator has delegated au-
thority to administer part 71 permits
to a delegate agency, the delegate
agency will revise, reopen, terminate,
or revoke and reissue part 71 permits
using the procedures of the approved
part 70 program. If a part 71 permit ex-
pires prior to the issuance of a part 70
permit, all terms and conditions of the
part 71 permit, including any permit
shield that may be granted pursuant to
§ 71.6(f), shall remain in effect until the
part 70 permit is issued or denied, pro-
vided that a timely and complete appli-
cation for a permit renewal was sub-
mitted to the permitting authority in
accordance with the requirements of
the approved part 70 program.

(2) A State or local agency or Indian
Tribe with an approved part 70 operat-
ing permits program may issue part 70
permits for all sources with part 71 per-
mits in accordance with a permit issu-
ance schedule approved as part of the
approved part 70 program or may issue
part 70 permits to such sources at the
expiration of the part 71 permits.

(m) Exemption for certain territories.
Upon petition by the Governor of
Guam, American Samoa, the Virgin Is-
lands, or the Commonwealth of the
Northern Marianas Islands, the Admin-
istrator may exempt any source or

class of sources in such territory from
the requirement to have a part 71 per-
mit under this chapter. Such an exemp-
tion does not exempt such source or
class of sources from any requirement
of section 112 of the Act, including the
requirements of section 112 (g) or (j).

(1) Such exemption may be granted if
the Administrator finds that compli-
ance with part 71 is not feasible or is
unreasonable due to unique geographi-
cal, meteorological, or economic fac-
tors of such territory, or such other
local factors as the Administrator
deems significant. Any such petition
shall be considered in accordance with
section 307(d) of the Act, and any ex-
emption granted under this paragraph
(m) shall be considered final action by
the Administrator for the purposes of
section 307(b) of the Act.

(2) The Administrator shall promptly
notify the Committees on Energy and
Commerce and on Interior and Insular
Affairs of the House of Representatives
and the Committees on Environment
and Public Works and on Energy and
Natural Resources of the Senate upon
receipt of any petition under this para-
graph (m) and of the approval or rejec-
tion of such petition and the basis for
such action.

(n) Retention of records. The records
for each draft, proposed, and final per-
mit application, renewal, or modifica-
tion shall be kept by the Administrator
for a period of 5 years.

§ 71.5 Permit applications.

(a) Duty to apply. For each part 71
source, the owner or operator shall
submit a timely and complete permit
application in accordance with this
section.

(1) Timely application. (i) A timely ap-
plication for a source which does not
have an existing operating permit is-
sued by a State under the State’s ap-
proved part 70 program and is applying
for a part 71 permit for the first time is
one that is submitted within 12 months
after the source becomes subject to the
permit program or on or before such
earlier date as the permitting author-
ity may establish. Sources required to
submit applications earlier than 12
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